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Cracking the Legal Cannabis Code

The cannabis industry can be hazy for financial 
professionals. Add the legislative issues facing the U.S. 
federal and state governments, and it can become highly 
overwhelming. Let us start with a background recap to roll 
up the facts, so they are more easily digestible. 

The terms cannabis, marijuana, and hemp are often 
mistakenly used interchangeably but are considerably 
different. Marijuana and hemp are both primary species 
of the cannabis plant, and cannabinoids (CBD) are derived 
from hemp. So, what makes these species different?  

Marijuana is used for both recreational and medical uses 
and has a 10-40% content of tetrahydrocannabinol (THC), 
the psychoactive component that gets the user high. Hemp, 
on the other hand, must have .3% or less THC not to be 
considered marijuana and is primarily used for industrial 
purposes, such as textiles, building materials, fuel, and 
plastics. The fastest growing global use of hemp is in THC-
free CBD products, particularly oils and food/beverage 
infusions. Hemp or CBD does not get the user high.  

Marijuana remains wholly illegal at the federal level. In 
fact, the Controlled Substances Act still lists marijuana as a 
Schedule 1 substance for criminal prosecution, ranking the 
plant at the same level as heroin and more serious than 
cocaine and methamphetamine. Because of this, many 
financial institutions struggle with the decision of whether 
to provide traditional banking services to cannabis-related 
businesses, which could subject the institution to regulatory 
risk, reputational risk, and possible criminal prosecution. 

As of early 2019, 33 states have legalized medical 
marijuana as well as Washington D.C., Guam, Puerto 
Rico, the Northern Mariana Islands, and the U.S. 
Virgin Islands. Additionally, 10 states have legalized 
recreational marijuana, and 10 have decriminalized (or 
reduced criminalization of) recreational use. How can a 
financial institution confidently develop policy around 
providing traditional banking services to this industry 
when the division between federal law and state law 
complicates this decision?  

With Trump-era former Attorney General Jeff Sessions’ 
(the Sessions Memo) rescission of the Obama-era 
Cole Memorandum, the entire roadmap of the future 
of legalized marijuana hangs in the wind, so the risk 
is ever-present for financial institutions. The Secure 
And Fair Enforcement (SAFE) Banking Act, which the 
Committee on Financial Services advanced to the 
House floor for a full vote in March 2019, seems to be 
making some headway currently. The SAFE Act was 
introduced to address the cannabis banking issue 
and the accompanying lack of banking services to the 
industry, forcing business owners to store significant 
amounts of cash in vaults or underground. The SAFE 
Act has bipartisan support, and if signed into law would 
allow banks to provide traditional services to marijuana-
related businesses (MRBs) in states that have passed 
legalization of marijuana in some form. This would also 
enable MRBs and cannabis-related businesses (CRBs) to 
conduct business transactions in means other than cash 
and provide an auditable trail for financial institutions to 
monitor for suspicious activity.  
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Hemp, and subsequently CBD, have always been in a legal 
gray area. In December 2018, President Trump signed 
the Agriculture Improvement Act of 2018 (commonly 
referred to as the 2018 Farm Bill) into law. Many financial 
institutions believe this new regulation has opened the 
door to safely provide financial services to the hemp 
industry. But does this mean that the Farm Bill legalized 
hemp and CBD?  

It would be misleading to claim that it completely legalized 
hemp and CBD. The bill removed hemp from the federal 
Controlled Substances Act (CSA) but did not remove CBD 
(except in cases where it can be proven it contains no THC, 
which according to the DEA, is nearly impossible and not 
financially practical for growers). Additionally, it provided 

significant changes to the cultivation and farming of 
hemp, including:  

• Adding the restriction on THC content to no more 
than .3%. 

• Sharing state and federal regulatory power over 
hemp cultivation and production. 

• Providing provisions for cultivation, transport, and 
sale of the hemp and hemp products. 

• Authorizing CBD only from hemp produced in a 
manner consistent with the Farm Bill and other 
federal and state regulations. 

Marijuana

Marijuana is illegal at the federal 
level and listed as a Schedule 
1 substance on the Controlled 

Substances Act. 

1

Hemp

Industrial hemp was removed from 
the Controlled Substances Act with 
the introduction of the 2018 Farm 

Bill, making it federally legal as 
long as it has less than 0.3% THC. 

2

CBD

CBD products that are produced 
from industrial hemp (containing 

less than 0.3% THC) are legal. 
However, the FDA has still deemed 

CBD in food, cosmetics, and 
supplements illegal. 
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Marijuana vs. Hemp vs. CBD - What’s the difference? 
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In other words, a financial institution wanting the Farm 
Bill’s safety net for banking hemp or CBD must ensure 
complete knowledge of their customer’s business and 
product(s), including the chemical THC composition, and 
the laws of the states where the customer is conducting 
business.  

CBD is especially popular with some health enthusiasts, 
introducing anything from wellness products such as 
beauty creams and shampoos to flavored water. According 
to Food & Wine magazine, some bars and restaurants 
are serving CBD-infused cocktails, sauces, and even 
hamburgers. There are also CBD-infused dog treats to 
assist with your best friend’s anxiety issues.  

You might be asking, “Haven’t we moved this topic into the 
jurisdiction of the Food and Drug Administration (FDA)?” 
In immediate response to the passing of the Farm Bill, FDA 
Commissioner Scott Gottlieb, M.D. reminded the public 
that the agency was given authority to regulate hemp and 
CBD in commercial products under the Federal Food, Drug, 
and Cosmetic Act (FD&C Act), and that the FDA does not 
distinguish between hemp-derived CBD and marijuana-
derived CBD.  

Gottlieb stated that “it’s unlawful under the FD&C Act 
to introduce food containing added CBD or THC into 
interstate commerce, or to market CBD or THC products 
as, or in, dietary supplements, regardless of whether the 
substances are hemp-derived… Under the FD&C Act, it’s 
illegal to introduce drug ingredients like these into the 

food supply, or to market them as dietary supplements.” 
While the growing and distribution of hemp is now legal, 
CBD is still classified as marijuana under the CSA. He 
made it clear that the agency will take enforcement 
action when necessary to protect the public but 
acknowledges that there are potential opportunities 
that cannabis and cannabis-derived compounds could 
offer. Again, further governmental clarification is needed 
here before financial institutions can be convinced that 
providing services to these businesses does not have 
significant risk. 

Whether your financial institution is grappling with your 
policy around banking marijuana-related businesses 
or banking hemp/CBD products, the risks are still real. 
Know the risks, weigh your decisions carefully, inform 
your Board, and most importantly, know your customers. 
With thoroughly designed policies and procedures 
around customer due diligence and suspicious activity 
monitoring, your successes may be just as real if you 
move forward with banking this high-growth industry.  
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